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Introôuction

This report is Brepared at the request of, the Vermont,
tegislaÈive Council to assist the JoÍnt Legislative Commíttee
on PubIic Poy¡err Public Advocacy and Basic Resíêential Rates
created by 1987 Vt. Laws No. 65 (better known as oS.l3OF).
Anong oÈher tasksr S.L30 charges the iloint Legislative
Com¡nittee to nreview and assess the role of the director ofpublic advocacy.n SectÍon 8(c). This report considers in
turn the organization of the public advocaters office; the
nission and work Ít perfor¡ns; the têsourCêsr strengths and
weaknesses of the office; and finally explains hor¡ DPS
handles a utility natt,er before the Public Service Board.

Sanue1 E. Pressr the author of this report, has 6een
Director for Public Advocacy since February 9, 1987. lrlolly
K. Corriganr the Principal Assistant at the Departnent of
Public Servicer êDd Christopher Orven, Consumer Affairs
Represen-rativer also contributed.

::
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I. ORGÀNIZATION OF TIIE PUBLIC ADVOCATE¡S OFFICE

A. Current Organization

The office of the Director for Public Advocacy
(popularly known as the Public Advocate) is a statutory
position created as part of Lhe general reorEanization of the
old Public Service Comnission into the nodern Public Service
Board ('PSB") and Department of Public Service (nDPSn).
30 V.S.A. sec. I (a).' The Director for Public Advocacyr
on behalf of DPS' is required by statuÈe to nrepresent the
interests of the people of the staten in ncases requiring
hearingsn by PSB. 30 V.S.A. sec. 2 (b). The Director for
Public Advocacy may employr rvith the approval of the
Commissioner of PubIic Servicer other experts and clerical
staf f . 30 v.S.A. sec. 1(c).

The legislature has not otherwise directed how the
office of the Director for Public Advocacy (the nDirector")
is to be organized. In this absence' the office has
developeo within DPS as a matter of agency ¡;ractice. There
is no statutory requiremenL that the Director be a lawyerr
but all four to have held the post have been tria] lawyers-
DPS has created a nDivision of Public Advocacyn heaced by the
Director r who is responsible to the Commissioner. The
Division includes stãtt lawyers known as Special Counéel.
The Director and the Special Counsel are compensated as
nexemptn employees. There are no experts (such as engineers¡
economist,sr or analysts) or clerical personnel assigned to
the Division. Other DPS E:ersonnel provioe this support to
the Division as part of their outies.

B. äistorical Organization

The L980 reorganization of the old Commission createo
the Director for Public Aovocacy as the prinary
representative of the public interest before the PSB. Before
the 1980 reorEanizationr-.the attorney generaL or the
respective staters attorney $¡as charged to nrepresent the

See 1980 Vt.Laws No. 204. Although DPS and PSB are
offspring of the'same parent' t,hey are seParate and
indeþendent agencies. Each has distinct functions in the
regulatory regime under Tit1e 30 of Vernont Statutes
Anñotated. PSB is vested with quasi-judicial and rule-making
polrersi DPS is charged with advocacyr planningr ano power
procure¡nent duties.
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state" in several- specific matters.2 In other
proceecings, the PubIic Service CommÍssion generaIIl' hireC
lawyers in ¡;rivate practice to represent the public. Inpractice, the attorney general often retained a private
lawyer to do the work. Lawyers on the staff of tne
commission would sonetimes appear before the supreure court
defend appeaìs fron its oroers. on occasion, the attorneygeneral' out,sioe counsel for the publicr ano Corurrission
lawyers wouLd all appear in the san¡e matter.

to'

Although the FubIic Aovocate has been established as the
primar!- representative of t,he publicr some aspects of the
pre-r980 organizaticn still exist. The psB hás discret,ion in
any hearing t,o orec.uest the attorney general or a member of
the Vernont bar to represent the public or the state. n 30
V.S.A. sec. 2 (b). Statutes enacteo last session oivest the
Fublic Aivocate of responsibility in specific rnatters. s.130
authorizes DPSr u¡,on PSE approval, to resell eiectrical
energ:¡ f ronn any source'di'rectly to Vernont consui-rrêrs at
retail. The PSB ¡iust either "reguest the appeerance of the
attorne!- generaln or nappoint a niember of Èhe Vernont bar to
represent the interests of the public or the staten in such
approvai hearings. 30 V.S.A. sec. 212e (a). S.114 authorizes
DPS to enter inco contractr subject to PSB approva], for Lhe
terms of basic telecommunications services. The attorney
general nust appoint or retain one or more npublic contract
advocates'to nrepresent the public interestã in such'
contracts at PSB approvaÌ hearings. 3 V.S.A. sec. 165.

C. Organization In Other States

l'lncst every state provides for some governrrent advocate
to represent the interest of the public before utilit,y
regulatory agencies. The states' organizationsr fundingrduties, and st,af f ing vary so rnuch that generarization is not
very usef uf . fhe staf f of the CoIoraüo Fub.ìic rititiLres
Commission is conducting a survey of state ¡:ublic aivocates
which shculC soon be available.

To provice scr.e irnmediate comparison, DPS conducted an
infornaL telephone survey of the other New Engiand statesr
New York, and lleç Jersey. Specif ic practi.ces vary wideiy r
but typically these states have two aEencies which rnay
cont,est the utility position in regulatory proceecings. The
technical staff of the regulatory body itself prepares
positions, which are presented by staf f lawyers (t'iaine ano
Connecticut) or by specially assigned assistant attorneys

2 See 3C V.S.A. f ormer secs.
1, 1981).eff. Feb.

I02, 2l.7 | & 231 (repealed
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generåL (l{ew iersey and New lianpshire). In Ehese f our

assistant attorneys ge
present, a single câsê. 3eral- work with com.mission staf f to

The practices of the other northeastern states are thuso.uite unlike vermontrs. only Dps is availabre to routinery
challenge the posiLion of a utili.ty; pSB staff does not
present a case of its own. unrike nost other public int,erest
representat.ives, howeverr DPS has a staff of in-house expertsto advise the lawyers and appear as witnesses.

II. I,IISSIOIi AìiD WORK CF lHE PUBLIC ADVOCATE

The main responsibility and work of the public Aovocateis to represent the pubric interest in proceedings before t.hePsB. The Public Advocate's lawyers appear in other forums as
werL r âDd also provide legal advice to DPS on many matters
which are not litigat,eo. The office currently has over 150
active matters.

A. Representation of the PubIic Interest
Before PSB

states, a separate of f ice anal-ogous
Advocate may presenL the interests opubJ.ic. New York and Rhooe Island p
In New York, three staffs with score
may represent, the interests of the p
Utilities Commission. All three som
addition to the Comnission's own sta

The primary rission of the Dire
is to represent the public interest

to that. of the Public
f. consur,ers or the
resent opposite extremes.
s of lawyers and expert,s
ublic before the PubIic
et,ines aFpear, in
ff. In Rhode fsÌanor

ctor for PubIic Aovocacy
in administrative
sion follows f rorn the
2 (b) : nIn cases requiring
t, through the direcior
the interest,s of theo
e specified by law.n'

litigation before the
nandate set forth in 3
hearings by the boaro,
for public advccacy sh
people of t,he stater u

PSB
0v
rh

all
nle

. This mis

.S.4. sec.
e de¡,artmen
represent

ss othe rwis

3

The Fublic Aovocate's work before PSB therefore paralÌels the

See Conn. Gen. Stat. sec . I6-2P,¡ I'1e. Rev. Stat. Ann.tit. 35À, sec. L701r ¡t.¡i. Rev. Stat. Ann. sec -363228; N.J.
Rev. Stat. Ann. sec. 522278-J-; N.y. pub; Serv. Lar,- sec. ---ìR.I. Gen. Laws 39-1-39.
Á.' In 5.130 and S.114r both enacted in 1987r the
Legislaùure has directed that others represent the "interests
of. the public or the state" and the npublic interestn Irespectively. 30 V.S.A. sec. 2I2e(.a) ¡ 3 V.S.A. sec. 165.
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scope of PSB jurisdiction over
the conouct of their business.

public service companies and

the public advocate appears in cases involving utilities
which provide electricit,yr telephone ani teLegra¡:h services'
gâsr cable televisj.on," and w'ater (if the co¡Tìpany isprivately owned). In the past fifteen years, the rnajor pSB
dockets have been rate cases to determine how nuch rates
should be increased because of increased capital investment
and operating expenses. The era of major rate cases may have
ended wiLh the Seabrook docket this spring. They probably
will be replaced by cases of ec_ua} maEnituoe involving the
rapidly evolving structure of tbe uti.Iity incustryr such as
Ceregulationr rn€rÇ€rs¡ expandeo competitÍcnr access to
t,ransmission facilities, Cevelopnent of so-caLleo nsmall
¡:owern facilitiesr ând importation of Canadian energy.

Much of the ordinary work of the Public Advocate will
continue unchanged. Many dockets concern the awarci of
licenses' known as "certificates of public goodr" for a
conpan!' to begin operations or construct new facilities
(known as a "section 248" proceeding). The Public Aovocate
is specif ically required to ap¡:.ear in PSB ¡iroceedings on the
formation of public service corporations, commencement of apublic service businessr ârd the issuance of stock or the
incurring of substantial" indebtedness by a public serfice
corporation. 30 V.S.A. tt IA2, 2!7, 23I. There will always
be dockets to enforce the public service laws and orders of
the PSBr and to resolve significanÈ consumer dis¡;utes.

B. The Diature of the nPublic Interestn

The mission of the Public Advocate is to represent thenpublic interest"r broadly understood to be the long-terril
interest of alL Vermcnters in the econonical, reliabier ânC
environmentally sound provision of utiLity services.
Specif ic st.atutory charges rec-uire the Public Aovocate to
represent the "public" or the "interests of the people of the
st,ate. n In the absence 'of statutory def initionsr the public
advocacy division has interpreted both statutory òhargès to
express the seme concept of the npublic interest. "

tr

red
47
aut
st.i
No.

PSB jurisdiction over cabLe television was greatly
uced by the CabLe Conrmunications Pclicy AcÈ of 1984.
U.S.C. sec. 521 et seq. PSB retains ngeneral regulatory
hority over cabLe cornpanies to the extent that federal law
11 permits." Petition of SmaÌ1 CiLies Cable Televisionr
4985r slip op. at 3 (vt.P.S.B. Aug. 27, 1987).
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The Pubiic Acvocaters prinary concern, of course, is to
secure the lowest possible rates for ratepayers. The ngublic
interestn, howeverr encompasses not only the interests of
ratepayers but, of others affected by utiJ.ity operationsr
incluoing other consumêf,sr business and inoustry¡ and the
state as a whole. The public interest may not always be inthe Lowest possibie ratesr but in rates ehich ensure the safe
and reliable provision of adequaLe service.

c Litigation in Other Foru¡ns

In addition t.o the prirnary work before the PSBr the
PubIic Advocate also represents the public inLerest in a wide
variety of cases before the Vernont Suprerne Courtr federal
regulatory agencies and appellate courtsr ârd sometines in
Vermont superior court. Although these cases are nunìerically
only a small fraction of the <iivision's totaÌ case loao, they
are 9enerall1t c-uite important. They therefore require nruch
nore of the PubÌic Advocate's resources than night be Lhought
from their smaLì nunber.

The Verrnont Suprene Court hears appeals f ronr oroers by
the PSB and the superior courts. The Public Advocate usually
is invoLved in at least a half-cozen cases pending before the
Supreme Court at any one time. There are two penoing appeals
of special importance: Vermont Departnent of PubIic Service
v. Massachusetts I'lunicipal Wholesale Eiectric Co . , involving
the contractual obligation of six Verir'ont ut,ilities for over
$200 million to finance construction of the Seabrook nuclear
povrer plant; and in re Central Vermont Pr:b1ic Service Co., in
which t,he PSB denieo nost, of the rate increase sought by
Central Vernront to recover $46.3 milLion it lost on its
investnent in Seabrook.

The public advocacy oivision has represente<i the public
interest of Vernont in matters before the Federal Conmuni-
cations Comrnission ('FCC"); the Feoeral Energy Regulatory
commission ('FERC"); and the Nuclear Regulatõiy commission("NRC"). These adninistrative agencies have exclusive
authorit,y over crucial utility natters: interstate telephone;
interstate transmission of gas and electricityr âDd h1,'iro-
electric Cevelopment; and nuclear plant safety and li.censinEr
respectively. Of special recent interest are FERC cases
involving Vernontrs entitlenent to lov¡-cost power from the
New York Power Authority and licensing of the Chaniplain Gas
Pipeliner and NRC cases on the expansion of the Vermont
Yankee spent fuel pool and plant decommissioning. Appeals
from the decisions of these agencies have required the public
advocacy division to appear in federal circuit courts in
Bostonr New Yorkr âDd giashingtonr D.C.
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The Pubric Aovocate has also brouEht suit in vernontsuperior court, to enjoin unlawful utirity acticns. Two recentprominent exam¡iles are the Ì.IMVìEC suit to void consumer-owneôutilities' contracÈs for Seabrook investn¡ents which were notapproved by ratepayers, and to restrain bonus paynrents by asubsidiary to the former manager of vermont EIécÈricCooperative.

D . Othe r Legal lûo rk

Much work of the Fublic Advocate, likelawyers, involves ÌegaJ. planningr advising¡we]] as Iitigation. fn<ieedr ê Substantiat
time is devoted to matters which are not inbefore the FSB or elsewhere.

that of most
and orafting¡ as

part of lawyers'
formal litigation

l"luch of this work is ¡:erformed in anticipaLion offoreseeabre litigation so that staff lawyers are prepa.red toreact quickry when a case begins. The reading exãn,pie at the
moment is study of the likery issues in a utiiity bãnkruptcy.Litigation can also be avoided by tinrel1, negotiaiion. Withthe assistance of Dps technical ¡:ersonné], õpeciaÌ counselfrequentry review proposed constiuction and Ëariff fiiingsr
and nreet with utj.tity counsel to discuss possible settlementof disputed issues. '

The Fublic Aovocate also works with Dps ¡:erscnnel toinitiate change in the pubric interest. A reèent exampie isongoing scrutiny of utility revenue requirements to deternineif rates can be reduced or stabilizeo due to the lowercorporate tax rate under the Tax Reform Act of 19g6 and the
reduced cost of capital. Green l'lountain power corporationrthe state's second-largest electric utilityr impreirented anegotiated ra.!e recuction this spring as a result of this
ef f ort - Special counsel and DFS- tecñnica.l perÍjcnr¡el are alsoworking with utilities on prans to ensure sãrvice to severallarge ski resort areas (including Stowe, Sherburner ârdwaitsfielo) whire minimizing the burcren to others on the
power slzstem

The Fubric Advocate proviqes in-house regal assistanceto DPS. As does any st,ate agenc:', Dps requires arrnost dailyregal aovice both major and ninor. lawyeis responc to public
record requests ¡ interpret statutes r r€view arrcì- oraf t Oif f sduring the Iegislative sessionr ôDd follow fecleral regulatorydevelopments. I'iajor .recent projects incluäe negotiatlon and-draft,ing of a terecommunications contract authoiizeo bys.114; developrrrent of a revised administrative ruLe tcr tt¡e
award of contracts to small povrer producersi ano aninitiative to obtain a copy óf the- nReed Reportn on possibleproblems with nucLear containment structureé rnanufactured byGenerâl Electric.
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E. Current Case Load

1. Public Service Board: 130+ dockets

ELectric. .... ..56
Small Power ....31
t{ater .....11
Cabl.e Television.. . ..8
Telephone... ....8
Gas. .......4

2. Vernont Suprene Court: 11 cases

3. Feoeral

FERC

III. RESOURCES AND PROBLEMS

The Public Acvocacy Division is an integral part of
DPS. l.Iith Èhe exce¡;tion of certain designated personñelr aI1
of the rescurces of the Public Advocate -- personnelr
fundingr êrd physical plant -- are resources of DPS.

A. Personnel

In addition to the Directorr there are five Special
Counsel positions within the Public Aovocacy Division: four
lawyersr and one financial analyst. All are nexemptn
employees wt¡o hoid advanced degrees. One lawyer positiorr is
open and will be filleô short,ly. The financial analyst
position recently became vacant when Suzanne Rude was named
as a llernber of the Fublic Service Boaro.

Staffr cLericalr âDd other professional personnel
(engineers' analystsr ârìd economists) are not assigned to the
Public Advocacy Divisionr but their services are made
available as necessary to assist the Fubìic AovocaÈe. It is
estin¡ated that two stenographers work ful} ti¡ner and an
administ,rative'secretary and an account clerk devote half
their time, to work for the Public Advocacy Division. The
other professionaÌ personnel r as a group, áre estimated to
devote one-t,hird of t,heir t,ine to work for the Public
Advocate.

3
3
1
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B. Funding

the Pub1ic Aovocacy Division is funded as part of DpS
from the gross revenues tax levied under 30 V.S.A. sec. 22.
This t.ax funds both DFS and PSB. some costs for additionar
perscnnel may be assessed to the utilities involved incertain cases. 30 v.s.A. sec.2L. salary and benefits for
the Directorr five Special Counselr âr¡d clerical and staff
perscnnel, approximated $287r000 on an annualizeð basis in
1987.

C. PhysicaL Plant

The Fublic Advocacy Division occupies cffices
inters¡;ersed within DPS on the third floor of the State
Of f ice Bui).ding at J-zA State Street in lrtontpelier. The
Division enjoys a stancard conplenrent of state-issue office
equipment. FacilitÍes for fitingr w'ord processing,
cornputing, photocopyingr and the like, are shared with all
DPS personnel. LegaÌ reference naterials consist of a basic
vernont collection, the commerce clearing iïouse ut,ilities Law
Reporterr ârd a hanoful of treatises. Public Ut,ilities
Reports since 1953 (without current digest) and U.S. Law 9ùeek
are shared with PSB. llost legal reseaich must be conducted
at the State Library.

D. Strengths and Weaknesses

the main strength of the Public Aovocacy Division lies
in the generai-Iy excellent professional personnel, bot,h legal
and technicalr wit,hin DPS. The Fublic Advocate has
historically been able to hire energetic young J.awyers with
superior credentials. They are attracted by t.he variety and
significance of
in Vermontr ârìd
public interest"
talent anC enthu
up for advantage
typicaLly repres

The Division

the workr salaries sonewhat better than usual
not unimportantlyr â desire to work "in the
and the, good espirit oe corps at DPS. The

siasm of the Specia)- Counsel go far to make
s of the large private law firms which
ent the utilities.

technica'knowledg
essent ia
developi
subj ect

rsonn
the
assi

ases
egula

rpe
eof
lto
ngc
toY

enjoys
elatD
eng].nee
st the
in the
t,ion.

the oaily consultation of the
PS to sup¡:ort its work. The expert
tSr econonists, and analysts is
lawyers in unoerstanding and
several complex and arcane industries
These personneÌ possess a broader

view of the pub)-ic interest in a case lhan may be eviCent on
its facts aloner ârìd are a pool of expert witnesses to
testify before PSB.
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Paradoxically', the main weakness of the Fublic Advocate
lies in turnover of lawyers. The present Director is the
fourth to hold Èhe post since its creation only six years
ago. The lawyer of longest tenure has been with the office
about two and a half years. The continual replacement of
personnel carries a heavy transaction cost: nelr lawyers must
be trainec in regulated utility law and beconre fanriliar with
unfinisheo cases. Less experienced counsel are at a
disadvant,age to the old hands who appear on behaLf of t,he
utilities. The division lacks a long "institutiona] memorJ-n
of precedentsr tacticsr and personalities which gives
strength t,o a lar¿ f irm.

The turnover problem is in larEe part attributable to
the very quality of t,he lawyers attracted to be SpeciaL
Counsel ' who are able to find higher paying jobs wit.h private
Iaw firms. It is doubtful that many have starteo work at DFS
planning to leave when they become experienced. But their
energy and creCentials' when enriched by intensive experience
with the FubIic Aivocate, make them attractive to privaÈe
enploye rs .

The cecision to ]eave DFS in ¡nost cases seens impelled
not just by moneyr but by nburn out.n The speciaÌ counsel
carry heavy case loadsr often at a disadvantage in resources
to opposing privat,e counsel. there is not enough t,in¡é to
prepare every case to a hiEh standard of excellence. The
relenÈless pressure predictably becomes !.rearisome anc
frustrating.

IV. F:OW TTiE DEPAR,T}IE¡¡T HANDLES UTILITY CASES

The lawyers of the Public Advocacy Division serve as DPS
team LeaCer during the review of utility proposals. When a
utility proposal is filed at PSB' statutes require an
innediate evaluation by the DPS. DPS may have up to several
weeks to niake a recommendation. The department may support
the filing or recornmend lhe filing be suspended and
investigated

DPS I initial evaluation is coordinated by the PubIic
Advocate. The proposal is divided among departnrent expertsr
who make preliminary- judgements on technicair êconoñicr
legalr €nvironmentalr planninE and consumer issues. the
Public Advocacy staff then summarizes t,he dlepartmentrs
concerns in a ntariff lettern to the Public Service Eoard.

Suspension of a utility proposal by the PSB begins a
lengthy review prccess. Each division of DPS -- planningr
engineeringr €coriomicsr advocacy and consumer affairs
performs a detailed review of the proposal and directs its
comments to the responsible Special Counse]. The staff
expertsr and occasionally specially hired consultantsr wiLl
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advise and educate the Advocate's Special Counsel on issues
invoLved in the case.

As a team leaderr the Advocacy Division serves as a
clearinghouse for staff efforts in preparation of pre-filed .

testimony and t,he ndiscoveryn process where one party in a
PSE case seeks written information fro¡n another. Special
Counsel att,end all hearinEs conducted by the PSB in the câs€r
present position develcped by'DPSr call witnesses to support
the case (DPS staff frequently serve as expert r¡itnesses) and
cross-examine witnesses presented by anot,her party. Finallyr
Special Counsel prepare legal briefs before the PSB closes
the record and begins to prepare an order.

Not all cases handleC by the department follow this
format. On occasionr the depart,nent participates in legal
actions before state and federal courts as v¡ell as federal
regulatory bodies. Againr the advocacy staff serves as the
team leader in presenting a cor.prehensive view of the
departnent I s concerns.

l4ore utilities frequently present their proposals to
department staff before filing formalJ.y with the PubIic
Service Board. This frequently results in an iurproved filing
and can help avoid costJ.y litigation of a case.
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